
RECEIVED

CLERK’S OFFICE

BEFORETHE ILLINOIS POLLUTION CONTROL BOARD APR 192004

iN THE MATTER OF: )
)

PROPOSEDAMENDMENTS TO REGULATION OF )
PETROLEUM LEAKING UNDERGROUNDSTORAGE)
TANKS (35 Iii. Adm. Code732) )

iN THE MATTER OF:

PROPOSEDAMENDMENTS TO REGULATION OF
PETROLEUMLEAKING UNDERGROUNDSTORAGE)
TANKS (35 Iii. Adm. Code734) )

)
) R04-23
) (Rulemaking-Land)

NOTICE OF FILING

DorothyGunn,Clerk
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 W. Randolph,Suite11-500
Chicago,Illinois 60601-3218
(Overnight Mail)

SEEATTACHED SERVICELIST
(Regular Mail)

MarieTipsord,HearingOfficer
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100 W. Randolph,Suite 11-500
Chicago,Illinois 60601-3218
(Overnight Mail)

PLEASETAKENOTICE that I havetodayfiled with theOfficeoftheClerkofthe
Pollution ControlBoardtheMOTION FORTHE ADOPTIONOF EMERGENCYRULESof
theIllinois EnvironmentalProtectionAgencyfor the above-titledproceeding,acopyofwhich is
herewithserveduponyou.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTION
AGENCY

DATE: April 16,2004
1021NorthGrandAvenueEast
P.O.Box 19276
Springfield, IL 62794-9276
(217)782-5544

By: ‘~~~~ssistantCou~l
Kyle Ro

STATE OF ILLINOIS
Pollution Control Board

R04-22
(Rulemaking-Land)

THIS FILING IS SUBMITTED ON RECYCLED PAPER



RECEIVED

CLERK’S OFFICE

BEFORETHE ILLINOIS POLLUTION CONTROLBOARD APR 192004

iN THE MATTER OF: ) STATE OF ILLINOIS) Pollulion Control Board

PROPOSEDAMENDMENTS TO: ) R04-22
REGULATION OF PETROLEUM ) (Rulemaking- Land)
LEAKING UNDERGROUNDSTORAGE )
TANKS (35 ILL. ADM. CODE732) )

iN THE MATTER OF: )
)

PROPOSEDAMENDMENTS TO: ) R04-23
REGULATION OF PETROLEUM ) (Rulemaking- Land)
LEAKING UNDERGROUNDSTORAGE )
TANKS (35 ILL. ADM. CODE734) )

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY’S
MOTION FORTHE ADOPTION OF EMERGENCYRULES

NOW COMEStheIllinois EnvironmentalProtectionAgency(“Illinois EPA”),by

andthroughits attorneyKyle Rominger,andsubmitsthisMotion for theAdoptionof

EmergencyRules. TheIllinois EPAmovesthattheIllinois Pollution ControlBoard

(“Board”) adoptassoonaspossibletheIllinois EPA’sproposedamendmentsto 35 Ill.

Adm. Code732 andtheproposed35 Ill. Adm. Code734 in anemergencyrulemaking

pursuantto Section27(c)oftheEnvironmentalProtectionAct (“Act”) {4 15 ILCS

5/27(c)], Section45 oftheAdministrativeProceduresAct (“APA”) [5 ILCS 100/5-45],

andSection102.612oftheBoard’sproceduralrules[35 Ill. Adm. Code102.612]. The

Illinois EPAmakesthismotion so it canreviewbudgetsandapplicationsforpayment

from theUndergroundStorageTankFund(“UST Fund”)prior to theBoard’sadoptionof

final rulesin this rulemaking.



Thebasisfor thisMotion is theBoard’sOpinionandOrderin Illinois AyersOil

~, PCB03-214(April 1, 2004). In thatopiniontheBoardfoundthattheIllinois EPA’s

internalratesheetis animproperlypromulgatedrulethatshouldhavebeenpromulgated

pursuantto theAdministiativeProceduresAct. Id. at 16, 18. Without theratesheet,the

Illinois EPA lacksa standardmethodologyfor determiningwhetherthe costssubmitted

for approvalin budgetsandapplicationsforpaymentarereasonable.A standard

methodologyfor determiningthereasonablenessofcostsis includedin theproposed

rulescurrentlybeforetheBoard.

TheBoard’sadoptionoftheproposedrulesin anemergencyrulemakingwill

allow theIllinois EPAto reviewbudgetsandapplicationsfor reimbursementprior to the

Board’sadoptionoffinal rules. If emergencyrulesarenot adopted,theIllinois EPAwill

be limited to reviewingonly applicationsfor paymentthat aresubmittedpursuantto

budgetsapprovedpriorto theBoard’sopinionin theIllinois Ayerscase.Reviewsof

suchapplicationsfor paymentcancontinuebecausethereviewsconsistofcomparingthe

costsin theapplicationsfor paymentto thecostsapprovedin thebudgets.TheIllinois

EPAcannotreviewothercostsubmissions,however,(e.g.,budgetsthathavenotyet been

approvedandapplicationsforpaymentthatarenot submittedpursuantto abudget

approvedprior to theIllinois Ayers opinion)until a standardmethodologyfor

determiningwhetherthe costsarereasonableis adoptedin rules.

TheIllinois EPAbelievesthe adoptionoftheproposedrulesin anemergency

rulemakingis proper. TheBoardhastheauthorityto adoptrulesin an emergency

rulemakingif asituationexistswhich “reasonablyconstitutesathreatto thepublic

interest,safety,or welfare.” 5 ILCS 100/5-45;415 ILCS 5/27(c);35 Ill. Adm. Code
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102.612. TheIllinois EPA’s inability to approvebudgetsandapplicationsfor payment

from theUSTFundsatisfiesthesecriteria. The approvalofbudgetsandpaymentsfrom

theUSTFunddrivetheremediationofLeakingUndergroundStorageTanks(“LUST”)

sites. Manyownersandoperatorscannotafford thecostsof aLUST siteremediationon

theirown, andman~that canaffordsuchcostsarehesitantto proceedunlesstheyknow

thecostswill be reimbursedfrom theUSTFund. If theIllinois EPA cannotapprove

budgetsandapplicationsforpayment,theremediationof theseLUST siteswill not

proceed,whichreasonablyconstitutesathreatto thepublic interest,safety,orwelfare.

Thefactthat thesesitesconstitutesuchathreatif theyare left unremediatedhasalready

beenestablishedby thefactthat federalandstatelaw requirestheirremediation.Because

adoptionof theproposedruleswould allow theIllinois EPAto reviewbudgetsand

applicationsforpayment,therebyallowing remediationto proceed,adoptionoftherules

in an emergencyrulemakingis proper.

TheIllinois EPArespectfullyrequeststhattheBoardadopttheproposedrulesin

theirentiretyassoonaspossible,includingthechangesproposedin ErrataSheet1 and

theadditionalamendmentssetforth below. The Illinois EPArequeststhat theBoard

adopttherulesin theirentiretydueto theinterdependencebetweenproposedSubpartH

andtheremainderoftherules. TheIllinois EPA furtherrespectfullyrequeststhat the

Boardproceedwith its adoptionoffinal Boardrulesasquickly aspossiblesothe Illinois

EPA canreviewbudgetsandapplicationsfor paymentpursuantto thefinal rulesoncethe

emergencyrules expire.
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ADDITIONAL AMENDMENTS TO PROPOSAL

In responseto questionsandcommentsatthefirst hearingin thisrulemaking,the

Illinois EPAproposesthefollowing additionalamendmentsto thetextoftherules

submittedin its proposalto theBoarddatedJanuary1, 2004:

1. In responseto concernsraisedat thefirst hearing,theIllinois EPA

proposesto amendthedefinitionof“financial interest”in Sections732.103and734.115

to thefollowing by deleting“advisor.”

“Financialinterest”meansanyownershipinterest,legalorbeneficial,or
beingin therelationshipofdirector,officer, employee,orotheractive
participantin theaffairsofaparty. Financialinterestdoesnot include
ownershipofpublicly tradedstock.

2. In responseto a suggestionfrom theBoard’s technicalstaff, theIllinois

EPA proposesto amendSections732.300(b)(3)(A),732.307(f),and734.445(a)to the

following by replacing“or within” with “andwithin.” Alteredwordingis highlightedin

bold lettering.

a. 732.300(b)(3)(A):

A) At aminimum,theowneror operatorshallidentify all potable
watersupplywells locatedatthesiteand within 200 feetofthe
site,all communitywatersupplywells locatedatthesiteand
within 2,500 feetofthesite, andall regulatedrechargeareasand
wellheadprotectionareasin which thesite is located. Actions
takento identify thewells shall include,butnot belimited to, the
following:

b. 732.307(f):

f) SurveyofWaterSupplyWells. At aminimum,theowneror
operatorshallconductawatersupplywell surveyto identify all
potablewatersupplywells locatedatthesiteand within 200feet
ofthesite,all communitywatersupplywells locatedat thesite
andwithin 2,500feetofthesite,andall regulatedrechargeareas
andweliheadprotectionareasinwhich thesite is located. Actions
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takento identify thewells shall include,butnotbe limited to, the

following.

c. 734.445(a):

a) At aminimum,the owneroroperatorshallconducta watersupply
well surveyto identify all potablewatersupplywells locatedat the
siteand within 200feetofthesite,all communitywatersupply
wells locatedatthesiteand within 2,500feetofthesite, andall
regulatedrechargeareasandweliheadprotectionareasin which
thesiteis located.Actions takento identify thewells shall include,
but notbe limited to, thefollowing:

3. In responseto a concernaboutpayingfor concretereplacementonly after

aNo FurtherRemediationLetteris issued,theIllinois EPAproposesto amendSection

732.605(a)(l7)(renumberedto 732.605(a)(16))and734.625(a)(16)to thefollowing by

replacingthesecondsentencewith thesentenceshighlightedin boldlettering. Theintent

is to preventtheUST Fundfrom payingfor thedestructionandreplacementofconcrete,

asphalt,orpavingin thesamelocationmultiple times.

a. 732.605(a)(17):

~ Costsfor destructionandreplacementofconcrete,asphalt~Land
pavingto the extentnecessaryto conductcorrectiveactionandif
theconcrete,asphalt,orpavingwasinstalledprior to theinitiation
ofcorrectiveactionactivities,thedestructionandreplacementhas
beencertifiedasnecessaryto theperformanceofcorrectiveaction
by aLicensedProfessionalEngineer,andthedestructionand
replacementandits costsareapprovedby theAgencyin writing
prior to thedestructionandreplacement.The destruction and
replacementof concrete,asphalt, and paving shall not bepaid
more than once. Costsassociatedwith thereplacementof
concrete,asphalt,orpavingshallnot bepaid in excessofthecost
to install, in thesameareaandto the samedepth,thesamematerial
that wasdestroyed(e.g.,replacingfour inchesofconcretewith
four inchesofconcrete):

b. 734.625(a)(16):

16) Costsfor destructionandreplacementofconcrete,asphalt,or
pavingto theextentnecessaryto conductcorrectiveactionif the
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concrete,paving,orasphaltwasinstalledprior to theinitiation of
correctiveactionactivities, thedestructionandreplacementhas
beencertifiedasnecessaryto theperformanceofcorrectiveaction
by a LicensedProfessionalEngineer,andthe destructionand
replacementandits costsareapprovedby theAgencyin writing
prior to thedestructionandreplacement.The destruction and
replacementof concrete,asphalt,and paving shall not be paid
more than once. Costsassociatedwith thereplacementof

- concrete,asphalt,orpavingshallnotbepaid in excessof thecost
to install, to thesameareaanddepth,the samematerialaswas
destroyed;

4. TheIllinois EPAproposesto amendSections732.606and734.630by
deletingproposedSections732.606(ddd)and734.630(aaa),respectively.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY

/(~.—~_~__

Kyle Rom1~iger
AssistantCounsel

DATED:__________
1021NorthGrandAvenueEast
P.O.Box 19276
Springfield,Illinois 62794-9276
(217)782-5544
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STATE OF ILLINOIS )

COUNTYOF SANGAMON

) SS

)

PROOF OF SERVICE

I, theundersignedon oathstatethatI haveservedtheattachedMOTION FOR

THE ADOPTIONOF EMERGENCYRULESonbehalfoftheIllinois Environmental

ProtectionAgencyuponthepersonto whomit is directed,by placingacopyin an

envelopeaddressedto:

DorothyGunn,Clerk
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100WestRandolph,Suite11-500
Chicago,Illinois 60601
(OvernightMail)

SEEATTACHED SERVICELIST
(RegularMail)

Marie Tipsord,HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 WestRandolph,Suite11-500
Chicago,Illinois 60601
(OvernightMail) -

andmailing it from Springfield,Illinois, onApril 16, 2004,with sufficientpostage

affixedasindicatedabove.

SUBSCRIBEDAND SWORNTO BEFOREME

this 16thdayofApril, 2004

~(~5I J~h~
,,—j NotaryPublic

OFFICIAL SEAL
CYNTHIA L. WOLFE

~:NOTARY PUBUC, STATE OF ILLINOIS
1: MY COMMISSION EXPIRES 3.204007



PartyName Role City & Phone/Fax
State

IEPA 1021NorthGrandAvenueEast Springfield 2 17/782-
Petitioner P.O. Box 19276 IL 62794- 5544

9276 217/782-
- 9807

- GinaRoccaforte,Assistant
- Counsel

Kyle Rominger,Assistant
Counsel

DougClay

HodgeDwver Zeman 3150RolandAvenue Springfield 217/523-
InterestedParty PostOffice Box 5776 IL 62705- 4900

5776 217/523-
4948

ThomasG. Safley -

SidlevAustin Brown BankOnePlaza Chicago 312/853-
& Wood 10 SouthDearbornStreet IL 60603 7000
InterestedParty 312/953-

7036

William G. Dickett

Karaganis& White, 414NorthOrleansStreet Chicago 3 12/836-
Ltd. Suite810 IL 60610 1177
InterestedParty 312/836-

9083

BarbaraMagel

Illinois Petroleum 112 West Cook Street Sprihgfield 217/793-
Marketers IL 62704 1858
Association
Interested Party

Bill Fleischi
• ‘United Science P.O. Box 360 Woodlawn 618/735-

Industries.~Inc. 6295EastIllinois Highway15 IL 62898- 2411

InterestedParty 0360 618/735-
2907

JoeKelly, PB
Illinois 3150RolandAvenue Springfield 217/523-
Environmental IL 62703 4942

Re2ulatorv GrouD 217/523-



Interested Party 4948

RobertA. Messina,General
Counsel

Carlson 65 B. WackerPlace Chicago
Environmental,Inc. .Suite1500 IL 60601
InterestedParty

KennethJames

ChemicalIndustry 9801W. HigginsRoad Rosemont
Council of Illinois Suite515 IL 60018
InterestedParty

Lisa Frede

Barnes & Thornburg 1 NorthWackerDrive Chicago 3 12/357-
InterestedParty Suite4400 IL 60606 1313

312/759-
5646

CarolynS. Hesse,Attorney - -

RappsEngineering & 821 SouthDurkin Drive Springfield 217/787-
AppliedScience P.O.Box 7349 IL 62791- 2118
InterestedParty 7349 217/787-

6641

MichaelW.Rapps

Office oftheAttorney EnvironmentalBureau Chicago 312/814-
General 188 WestRandolph,20thFloor IL 60601 2550
InterestedParty -. 312/814-

2347
JoelJ. Sternstein,Assistant

AttorneyGenera

Herlacher Angleton 8731Bluff Road Waterloo 618/935-
Associates,LLC IL 62298 2262
InterestedParty 618/935-

2694
Tom Herlacher,P.E.,Principal

Engineer

Illinois Pollution 100 W. RandolphSt. Chicago 3128143956
Control Board Suite 11-500 IL 60601
InterestedParty

DorothyM. Gunn,Clerkofthe

Board
Marie Tipsord,HearingOfficer



Huff& Huff. Inc. 512 WestBurlingtonAvenue LaGrange
InterestedParty Suite 100 IL 60525

JamesB. Huff, P.E.

Black& Veatch 101 North WackerDrive Chicago
Interested Party Suite 1100 IL 60606

ScottAnderson
Claire A. Manning 111 N. Sixth Street Springfield 217-522-
Interested Party IL 62701 6152

ClaireA. Manning,Posegate&
Denes

Marlin 1000WestSpringStreet South 847-468-
Environmental,Inc. Elgin 8855
InterestedParty . IL 60177

MelanieLoPiccolo, Office
Manager

Terracon 870 40thAvenue Bettendorf (563)355-
InterestedParty IA 52722 0702

BrianPorter

Illinois Departmentof OneNaturalResourcesWay Springfield 217/782-
Natural Resources IL 62702- 1809
InterestedParty 1271 2 17/524-

9640
JonathanFurr,GeneralCounsel

EcoDigital P0 Box 360 Woodlawn (618) 735-
Development LLC 6295 East Illinois Hwy 15 IL 62898 2411
Interested Party

Joe Kelly, VP Engineering

Wendler Engineering 1770 West State Street Sycamore 8 15-895-
Services, Inc, IL 60178 5008

ilnterested Party

GlenLee,Manager

• Great Lakes 1380Busch Parkway Buffalo (847) 808-
Analytical Grove 7766
Interested Party IL 60089

A.J Pavlick
CSDEnvironmental 2220YaleBoulevard Springfield 2 17-522-

Services,Inc IL 62703 4085

InterestedParty



JosephW. Truesdale,P.E.

CORE Geological 2621 Monetga,Suite C Springfield 2 17-787-
Services,Inc. II 62704 6109
InterestedParty

RonDye, President

Clayton Group 3140FinleyRoad Downers 630.795.3207
ServicesInc Grove
InterestedParty IL 60515

MonteNienkerk

PDC Laboratories 2231 W. Altorfer Dr. Peoria 309-692-
InterestedParty ii 61615 9688

Kurt Stepping,DirectorofClient
Services

Atwell-Hicks, Inc. 940 EastDiehiRoad Naperville 630 5770800
InterestedParty Sute 100 IL 60563

ThomasM. Guist,PB, Team

Leader -

CW3M Company, 701 SouthGrandAve. West Springfield 2 17-522-
IL 62704 8001

Interested Party
JeffWienhoff

Suburban 4140Litt Drive Hillside 708-544-
Laboratories, Inc. IL 60162 3260
InterestedParty

JarrettThomas,V.P.

United Science 6295EastIllinois Hwy 15 Woodlawn 618-735-
Industries, Inc, IL 62898 2411 e
InterestedParty

DanKing, TeamLeader

Environmental 551 RooseveltRoad Glenn
‘Consulting & #309 Ellyn

• Engineering, Inc. IL 60137
InterestedParty •0

RichardAndros,P.B.

MACTEC 8901N. IndustrialRoad Peoria
Engineering& IL 61615
Consulting, Inc.
InterestedParty



TerrenceW. Dixon, P.G.

Illinois Department of 2300Dirksen Parkway Springfield
Transportation IL 62764
InterestedParty

StevenGobelman

SEECO - 7350 DuvonDrive Tinley
Environmental Park
Services,Inc, IL 60477
InterestedParty

Collin W. Gray

Herlacher Angleton 522 Belle Street Alton
Associates,LLC IL 62002
InterestedParty

JenniferGoodman

United 119 EastPalatinRoad Palatine
Environmental Suite 101 IL 60067
Consultants,Inc.
InterestedParty

GeorgeF. Moncek

McGuire WoodsLLP 77 W. Wacker Chicago
InterestedParty Suite 4400 IL 60601

DavidRieser

Greensfelder,Hemker 10 S.Broadway St. Louis 314-241-
& Gale Suite 2000 MO 9090
InterestedParty 63104

TinaArcher,Attorney

Midwest Engineering 4243W. 166thStreet Oak’Forest708-535-
Services,Inc. IL ~0452 9981
InterestedParty

Em Curley,Bnv. Department
Manager

American 3700W. Grand Ave., SuiteA Springfield (217)585-
Environmental Corp. IL 62707 9517
Interested Party

KenMiller, RegionalManager

Applied P 0 Box 1225 Centralia 6185335953
Environmental IL 62801
Solutions. Inc.



Interested Party

RussGoodiel,ProjectManager

SecorInternational, 400Bruns Lane. Springfield
IL 62702

InterestedParty

- DanielJ.Goodwin

Caterpillar, Inc.- 100 NE AdamsStreet Peoria 3096751658
InterestedParty IL 61629

EricMinder, Sr. Environmental

Engineer
K-Plus Suite 1000 Chicago 312-207-
Environmental 600W. Van Buren Street IL 60607 1600
InterestedParty

Daniel Caplice

Harry Wa1~ton 2510 Brooks Drive Decatur, IL 62521

I




